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OT ABTOPA

[pemaraemplii TEKCT HaMe4ajaoCh O3BYYHTh KaK YCT-
HOE BBICTYIUICHHE B YECTh CTOJICTHS CO JHS POKACHHUS TPoQ.
O.C. Hodde. A 6b1 npuraimén Ha koHpepenuro B University
of Connecticut School of Law, rie on mpenonmasan moirue
rofibl, HO B CBSI3U C KOPOHABUPYCHOM 2MHUJIEMUEH TOCETUTH €€
He 710BeNoch. [10CKONbKy BBICTYIIEHHE OBUIO PACCUMTAHO HA
aMEpUKaHCKUX CIIyIIaTeneil, B HeM BOCIPOU3BEJCHBI OT/IEIb-
HBIE SMM30/IbI M3 paHee ormyOIMKkoBaHHBIX B Kazaxcrane palor,
BO3MOKHO, HEM3BECTHBIX aMEPUKAHCKUM YUEHBIM.

Oco0asi TpU3HATENBHOCTh 3@ MEPEBOJ CTAaTbU JOYEpPU
Omumnuana ConoMoHoBHYA 3UHE XEHKUH U €r0 JPYTy U KOJI-
nere npodeccopy [Turepy Morrcey.

TIpod. A. AMAEHKO

Boipaxkaro 0,1aroapHocThb 32 CIIOHCOPCKYIO MOICPKKY
u3nanus AnBokarckoii koHTope Mcgreen & Partners
u Pecny0jMKkaHCKOMY HeHTPY NPABOBOM OMOIIHA
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A.AVIAEHKO

HAYUHOE HACAEAME TTPO®.O0.C.MODDE
B COBPEMEHHOM KA3AXCTAHE

K croaeTnio co AHSI POXKAECHUSA

omas onenka HayuHoro Haciemus O.C. Hodde

KaK BBIJIAIOIIETOCS] YYEHOrO JlaHa B IIEJIOM psijie
myOnuKaIuil  KpyImHBIX aBTOPOB, CPEU KOTOPHIX 51 ObI Ha-
3Ban FO.Tonctoro, A.Makosckoro, FO.bacuna, A.Cepreena,
K.JIeGenena.

CBoM 3aMeTKM s OTpaHUYy IMEpPUOJIOM TBOpPYECTBA
O.C. Uodde, oTHOCIIMMMCS K MOCIEIHEMY IECSITHICTHIO
€ro Hay4HOU eSITeNbHOCTH.

[Touemy st penTvr OCBETUTH UMEHHO 3TOT MTEPHOA?

Bosmoxxno, He Bce 3HatoT, uto korga O.C.Modde 3aBep-
W K cBoeMy 75- yetnio KHHTY «Poccus qocoserckast, co-
BETCKas ¥ TIOCTCOBETCKAs», TO 3asBHJI, YTO €10 OH 3aBepllia-
€T CBOe Hay4HOe TBopuecTBO. Ho Garomapst HacToiunBOCTH
Ka3aXCTaHCKUX JPy3el 3TOTO He MPOU30IILI0, U OH HAMMCAall
emie Oosee necsATka padoT, Bce U3 KOTOPBIX ObUIM U3JaHbl B
Kazaxcrane.
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JlectHo otmeTuTh, uTo O.C. Modde Obl1 HE TOMBKO CBSI-
3aH CaMbIM TECHBIM 00pPa30M C Ka3aXCTaHCKOW HUBUIMCTHU-
YEeCKOW LIKOJIOW, HO W TO, YTO KAa3aXCTAHCKUE YUEHbIE CMOT-
M TakuM 00pa3oM MPOUIUTH €r0 TBOPYECKOE JOJITOJIETHE.

Byayuu mo mpupoje 4enoBeKOM BechbMa TUHAMUYHBIM,
Omumnuan ColIOMOHOBHY OXOTHO NMPUHUMAJ MPUIIIALLIEHUS
Ha pa3UYHble HAyYHbIEe MEPOIPHUSITHS, TPOBOAUMBIC B pe-
cnyonuke. MHOTOKparHble mipuessl B Kazaxcran, moMuMo
YUCTO JAPYKECKHUX IIesield (MHOTOJETHS APYy»KOa CBS3bIBAIA
HNodde c npod. FO.bacuubimM, PpoHTOBUKOM, 3aBETYIONUM
Kadenpoii rpaxknanckoro mnpasa ropdaka Kazaxckoro rocy-
JTAPCTBEHHOI'O YHHUBEPCUTETA) OBUIM CBSI3aHbI C BBICTYILIE-
HUSIMA B KauyeCTBE OIMOHEHTa, y4acTHEeM B OOCYXICHUU
JIEHUHTPAJCKUX Y4EOHUKOB IO T'Pa)XAaHCKOMY IIpaBy, C J10-
KJ1aamMu Ha KoHpepeH1usax. OH HEOJHOKPATHO BBICTYIIAJ Ha
KoH(pepeHnuax B AnMa-ATe, B 00CyKICHIH yIeOHUKOB, ITy-
OMMKOBAJICS B YUEHBIX 3alMCKaX IOPUANYECKOTO (aKysbTe-
ta Ka3['VY. YueHblil 0XOTHO OTKIIMKAJICS Ha MPOCHOBI KOJIJIET
O MPOBEJIEHUU BCTPEU CO CTYACHTAMH U MPENoaBaTeIIsIMU.
Pa3zymeercs, 3T0 MONOKHUTENBHO OTPaKajloOCh Ha YKperuie-
HUU U Pa3BUTHUU Ka3aXCTAHCKOM ITUBUIMCTHKH, (HOPMUPOBa-
HUU MECTHBIX HAy4YHbIX KaJpPOB.

Kcratu, O.C. Modde mybdnukosan ceou pabotsl B Kazax-
CTaHE €Ille B COBETCKMH nepuoa. MoXHO Ha3BaTh €ro yda-
CTHE B TIEPBOM Ha COBETCKOM MpocTpaHcTBe KommeHnTapuu k
pecnyOnukaHckomy ['paxxnanckomy konekcy, Kogekcy 3ako-
HOB 0 Opake U ceMbe, COBMECTHYI0 cTathio ¢ npod. O. Kpa-
CaBUMKOBBIM O X031CTBEHHOM IIpaBe.

N3BecTHO, UTO TIOCHE YBOJIbBHEHHS U3 JIEHUHTpaCKOTO
YHUBEPCUTETA, UCKIIOUEHUS U3 MapTHH, TOCIIE€ SMUTPALUU
ObUIM 3aKpPBIThI BO3MOXXHOCTH CCBUIAThCSI HA €r0 TPY/IbI.
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Bonna antucemutusma He gouuia qo Kazaxcrana, u He Ob110
MOCJIEJICTBUIM TOTO TIOJIOTO SIBJICHUS KAK 3aIlpeT Ha UCIIOJIb-
30BaHue B HaydHOM oOopote pador O.C. Nodde. B Kazax-
CTaHe M MOCJe ero SMHUrpaly NUCAINUCh CTAaThH, 3alUINA-
JUCh TUCCEPTAIMU CO CChUTKAMU Ha €r0 TPY/IbL.

Oco000 x04YeTCst OTMETUTH TO, YTO BCE €0 MPOU3BEICHHUS
MIOCTCOBETCKOTO MEPHOJa, HAMCAHHBIE HA PYCCKOM S3BIKE,
ObL1M BrepBble onyonukoBaHbl B Kazaxcrane. O.C. Hodde
OYEHb OTBETCTBEHHO OTHOCHWJICS K COBPEMEHHBIM TEHJICH-
nusM B mpaBe. B mepeusnannbie B Anma-Ate paboOThI IO
HMCTOPUH IIUBUIIMCTUYECKON MBICTU U IPUUMHHOM CBSA3U KaK
YCIIOBUU T'PaXJAaHCKO-IPABOBOM OTBETCTBEHHOCTH aBTOPOM
BHECEHbl MHOTOUHMCJICHHBIC PEAAKIMOHHBIC MPABKH, OCBO-
OOAMBIIME TEKCT OT YCTapEBIIMX HJICOJIOTHUECKUX KIIHIIIE,
JieTajnei, MaJJOUHTEPECHBIX COBPEMEHHOMY UUTATEIIO.

51 yBepeH, yTO Y4YEHBIA TAKOrO ypOBHS 3aHsI OBl JIO-
CTOWHOE MECTO Ha OOJBIIMHCTBE HCTOPHUYECKUX MPOCTO-
POB IIPaBOBOW BCEIIECHHOM, HAXOMSCH B ILUIES/IE COPATHUKOB
KOctununana, Hamoneona, Cnepanckoro. Ho B ormiuume ot
BBIIAIOIIMXCS MPEAIIECTBEHHUKOB, KOTOPbIE B TOM WJIM HHOU
CTENIEHM OCHOBBIBAJIUCh HA HAYYHO-TIPAKTHYECKOM OIIbI-
T€ MPEXKHUX MOKOJCHUN IOPUCTOB, YUEHBIM €r0 MOKOJIEHUS
MPUILJIOCH PelllaTh aOCOIOTHO HOBBIE 3a/laid M OTBEYATh
Ha HEOOBIYHBIE BOMPOCHI O 3aKOHOMEPHOCTSIX YHHKAJIbHOU
00IIeCTBEHHOM (hopManu- COLMAIUCTUYECKOM, a 3aTeM B
MIOCTCOBETCKUU MEPUON O MPUPOJE U OCOOEHHOCTSIX HEsIC-
HOTO OOIIECTBEHHOTO CTPOs. bbUIO COBEPILIEHHO SICHO, YTO
HOBO€ BMHO HE MOIIO OBbITh BIMTO B cTapble mexa. Hamo
OBLIO TpejuIaraTh HE MPOCTO HECTAHAAPTHBIC pEIICHUS U
BBIJIBUTaTh HEOPJIMHAPHBIE MBICIIH, & CTABUTh HOBBIE 33/1a41
U MpeJiarath He U3BECTHbIE Hayke pemieHus. Ha Bcex aTux
HeusBenanubix myTsax O.C.Modde Obu1 B Epe1oBBIX psiiax.
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[IpomoiknuTh HAyYHYIO AESATEIBHOCTD B €r0 TOAbI B ApY-
roil Hay4HOU cpejie, ¢ S3BIKOBBIMU IpoOiieMaMu, ObLIO He-
MpOCTO. B MIKOIBHBIE U CTYI€HUECKUE TO/Ibl HAM YaCTO FOBO-
pUIIM O TeHHATBHOCTH Mapkca U MPUBOAWIN B IPUMEP, YTO
oH B 50 neT BeIyuns pycckuit s3bik. Modde Berydrt aHmnii-
ckuii B 60 net. D10 Ob110 HenpocTo. Keraru, oH Biaaen He-
CKOJIbKUMU MHOCTPAHHBIMU SI3bIKAMU, HO aHTJIMHCKUI Havas
M3y4arh MOCJe YBOJIbHEHUS U3 YHUBEPCUTETA TIEPE]T IMUTPa-
uuen. Korna oH mocuuran, 4To OBIA/ENl OCHOBAMU SI3bIKA,
TO MPUIIIACUIT 3HAKOMYIO IMPEINOAaBaTeIbHUILy aHIJIMMCKOTO
IIPOBEPUTH €ro 3HaHus. OHa Npociyliaia ero U cKkaszaa, yTo
TaKOTo S3bIKa B MPUPOJE HE cylecTByeT. M oH mpeononen
ATY CIIOKHOCTBH, OCBOMJI SI3BIK, B TOM YHCJIE C JI0Opokena-
TEJNIBHON TOAJIEPKKOW aMEpPUKAHCKUX KOJUIET, 00 3TOM OH
rOBOPUJI MHOTOKpaTHO. B coaBropcTBe ¢ ero Apyrom mpod.
Mbrrecom Onumnuan CoTOMOHOBHY HAMUCAIT PsAJl MOHOTpa-
(buii Ha aHTJIUICKOM SI3BIKE.

Hayunble MHTEpechl YUYEHOIrO BBIXOIST 3a MPUBBIYHBIC
IpaHuIlbl TpakaaHckoro npasa. [loutu msaTeaecar et Ha-
3a1 UM ObUI HamucaH psg padoT mo oOIIel Teopuu Ipasa.
HauOosee 3HaUMTENRHON U3 HUX cTaja u3gaHHag B 1961 r.
coMecTHO ¢ M. JI. Illaproponckum v BBICOKO OLIEHEHHAs
npaBoBelaMu KHura «Bompocbl Teopuu mpaBay, a Takxke
JIBYXTOMHBIN KOJIJIEKTUBHBIN Tpya «O0111ast Teopust rocyaap-
ctBa u ipaBa» (1961, 1968—1974 rr.). Tlocnennue paboTh
O. C. HUodde, onyonmukoBanusie B Kazaxcrane, Takxke Mo-
CBAILEHBI OOIIMM BOIMPOCaM IpaBa U 3alUTE MPABOMEPHBIX
MHTEPECOB JIMYHOCTH B JOPEBO JIFOLMOHHOM, COBETCKOW U
IIOCTCOBETCKOM Poccuu, MOHATHIO ITpaBa, UI€0JI0TUH IIPaABA.

[Ipexxne uem Ha3zBaTh paboThl, M3gaHHBE B Kaszaxcra-
HE, g CKa)XXy HECKOJIbKO CJIOB 00 MX MOJATrOTOBKE K MyOiHKa-
nuu. [Ipouecc odopmieHus pykonuceit ObUT HEMPOCTHIM.



8 A. Tuoenxo

Onumnuan CoJOMOHOBUY HE TOJIB30BAJICS KOMIBIOTEPHOM
TEXHUKON M MOCHUIAJ MHE CTaThbU IO MOYTE B PYKOIIMCHOM
Bune. [louepk He Bcerma Obul pa3z0oOpuMB, MPUXOAUIOCH
BHOBb UY€pe3 MOUTYy COIVIACOBBIBATH TEKCT. Y MEHS JI0 CUX
nop 6epekKHO XPaHATCS ITU PYKOIUCH C XapaKTEPHBIM CTpe-
MUTEIbHBIM [TOYEPKOM.

B Bbimyckax kazaxcraHckoro cOopHuka «lpaxmgaHckoe
3akoHonarenbcTBo. Crarbu. Kommentapum. Ilpaxrtuka»
ObuTH omyOnuKkoBaHbl Takue padboTel O.C. Nodde:

[TonsiTHE MpaBa U €ro THUIIbL;

[IpaBo yacTHOE U MpaBoO MyOIUYHOE;

Nneonorus npasa;

O X0351CTBEHHOM TpaBe (TeopHs U MPAKTUKA);

Wuctutyt 60tippeHnoB u repiapeHaos;

Peuensus Ha crateio FO. bacuna «K Bonpocy o nonsarun
mpaBa COOCTBEHHOCTH;

Mowu yuurens;

[lepBas wactp paboTsl «Poccust JOCOBETCKas!, COBETCKAs
Y TIOCTCOBETCKAs»;

[IpyunHHas CBSI3b KaK YCIOBHE OTBETCTBEHHOCTH;

O cMenHOM 1 HEOOBIYHOM;

K 00HOBIIEHUIO METO0JIOTUN TPABOBEICHUS;

[IpaBo u noBeaeHUeE.

OTtaenbHOM OporItopoil Obl1a u3aaHa padbora «Pa3zmer-
JICHUS O TIPaBe».

Paznenel B kHure «Kypc nexkuuit mo rpaxaaHcKkoMy npa-
BY».

Crona moxxkHo ao6aButh pasmbinuieHuss O.C.Modde o
pedopMHUpPOBaHUM TTOCTCOBETCKOTO OOIIECTBA, KOTOPBIC U3-
JIO’KEHBI B MOEH cTaThe «Pa3ilyku v BCTpeum».
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B nepeuncnennbix pabotax ObLIM BBIABUHYTHl HOBbBIE
KOHLIENIMHM O TIOHSATUH IPaBa, HEMPOTHUBOIPABHOCTU 3aKO-
HOB, MOHSITUU MpaBa COOCTBEHHOCTU M JIP., Pa3BUTHI MPEXK-
HUE B3IISIBL.

Kak ysxe BUHO U3 Ha3BaHUH, JUaa30H HUHTEPECOB aBTO-
pa OBbLI MIUPOK: OT BOCHIOMUHAHHNA JI0 YHCTO TEOPETHUECKUX
pasmbinieHuil. Ero pacckasel, onyOnukoBanHbeie B Ka3zax-
CTaHe, O KOJUIETaX W y4YEHBIX, C KOTOPBIMU €0 CTaJIKHBaja
CyZib0a, HEe TOJIBKO MOJIHBI )KUBBIX 00pa30B 3TUX JIIOZACH, HO
U coziepKaT IMOJMEUYEHHbIE TOHKHE OCOOEHHOCTH UX TBOP-
YecTBa.

B Coemunennwpix IllTarax Awmepuku mpodeccop
O.C. Uodde ocraBancs poccuiickum mpaBoBenoMm. [loutu
BCE €ro pabOoThl, W3JaHHBIE 3a pPYOEKOM, IOCBSIIECHBI
OLICHKE, pa3BUTHIO, TMpoOJieMaM POCCHIICKOrO TMpaBa.
Henapom m3BecTHbIN yuenbli, mpod. C. AnekceeB B OTHOMN
u3 aMmepukaHckux myonukamuii HazBan O. C. Hodde
TOPAOCTBI0 POCCHMCKOW NpaBoBOM Hayku. IIpuzHanuem
€ro Hay4yHbBIX 3acCiIyr SIBIISIETCS HM3JaHHEe OCHOBHBIX padoOT
B cepum «Kiaccnka pocCMICKOM LMBWIMCTHKWY. J[Ba roga
Hazal B cepun «Beiparomuecs topuctsl Poccum» Oblia
BBIMTyIIeHa ouToBast Mapka ¢ moprperom O.C.Modde. Mo
Ha (GakyIbTeTe HE MOTJIU HE OTMETUTH ITO COOBITHE.

Tewm, kto 3na1 O. C. Uodde, HET HYX IbI HAITOMUHATH O
OJecTsIIeM OpaTopCcKOM JapoBaHUM yueHOro. COXpaHUITUCh
MarHuTo()OHHBIE 3aITUCH HEKOTOPBIX €r0 BBICTYTIIICHHHA B AJl-
Ma-Are. Hapsiy ¢ uncto autepaTypHbIM MacTepCTBOM, OHU
BCEIJIa JIEMOHCTPUPYIOT INIyOMHY MBICIIH, JIOTHUECKYIO OT-
TOYEHHOCTh CYXJICHHUU JIEKTOpa, KOTOPHI B COBEPILICHCTBE
BJIa/Ie]l UCKYCCTBOM TOJEMHUKU MPU ITyOOKOM YBa)KEHHH K
ornnoneHty. O.C. Modde Obu1 HamenéH MHOTUMH TallaHTa-
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MU, OH XOPOIIIO pa3dupalcs B My3bike, B muTeparype. O6na-
JlaJl OTIIMYHBIM 4YBCTBOM tOMoOpa. Bo3MOXHO, MIMEHHO 3Ta
nonauOHUS TATAHTOB YCUIIMBaJa €ro HayyHOe JJapOBaHUE.

B coBpemeHHON mnegaroruyeckor AEsATEIbHOCTA HaM
HEPEJIKO MPUXOAUTCS MpUOEraTh K KOHUEHIUSAM, BbIIBUHY-
teiM O.C.Hodde. Bor onun u3 npumepoB. Mbl co cTyieH-
TaMU paccMaTpUBAIIN CIEIYIONIYI0 cuTyanuto. HegaBHo non
Anma-AToii pa3owiics caMonéT, ObUTH KepPTBBI. ABHarepe-
BO3YHMK YacTh YOBITKOB JKEJaeT MEPesIOKUTh Ha BIaellb-
[1a HE3aKOHHOU MOCTPOWKH, B KOTOPYIO BpE3ajCsi CaAMOJIET,
yTBEpKIasi, YTO €ciid Obl HEe ObUIO 3TOM MOCTPONKH, yiiepO
661 661 MeHbIIe. OOCYKIEHHE OCHOBBIBAJIOCH B OCHOBHOM
Ha yuyeHuu Modde o nmpuunHHON CBA3M KaK YCIOBUHM OTBET-
ctBeHHOCTH. OH e 00CTOSATENbCTBA, PUBEAIINE K pe-
3yJbTary, Ha CO3/AlolIie KOHKPETHYIO BO3MOXKHOCTH BO3-
HUKHOBEHHUS pe3yJibTara U aOCTPAaKTHYIO, U TOJBKO IEPBOE
00CTOATENHECTBO MOXKET CIIY’KUTh OCHOBAHMEM OTBETCTBEH-
HOCTH C TOYKH 3pEHUS IPUUMHHOMN CBS3H.

CryneHTsl, s [yMa0, IPUIUIH K MPAaBUILHOMY BBIBOIY
0 HEIONYCTUMOCTU OTBETCTBEHHOCTH BJaJ€ibla MMOCTPOM-
ku. Ho miaBHOe 31ech Bce-Taku HE BBIBOJ, a BOBJICUCHHUE
B pa3peuicHuEe CUTyalluM HAy4YHOW TEOPHH, BBIIBHHYTOMN
npod.0.C. Nodde noutn 70 net Ha3aa, oHa, KaK BUJIUM, pa-
00TaeT U CEeroHsl.

CnoXHBI ¥ TIPUYYUIUBBI TyTH BIUSHUS KPYITHOHN JTMYHO-
CTH Ha OKpyKaromux. TpyaHo, Hanmpumep, ¢ TBEPAOU yBe-
PEHHOCTBIO Ha3BaTh KOTO-JIM0O0 U3 YUYEHBIX MPSIMBIM MTPOA0JI-
xaresnem HayuHbix koHIenui O. C. Modde. Ho ero mbicinu
norajiajgy Ha OJaroJaTHyO MOYBY, M JUIsl KOTO-TO BCTPEUU
C HUMH CTajJH TOJIYKOM K Pa3BUTHIO CIIOCOOHOCTEH Huccie-
JoBaTessi, KOro-TO HalpaBWJIM Ha HAYYHYIO CTE310, KOMY-TO
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MOMOIJIM ONPEJEIUTh 00JaCTh HAyYHBIX HHTEPECOB, YCOBEP-
LIEHCTBOBATh METOAMKY PEILICHMSI PAKTUYECKHUX 3a]1au.

Ero paGotbl, uieu, KOHIENIIMH, KaK paHbIlle, TAaK U Te-
1epb, MPUBJIEKAIOT CAMOE NPUCTATIbHOE BHUMAHHUE BCEX, KTO
3aHMMAaEeTCs NpPaBOBOM HAayKoW. Bkiam 3TOro M3BECTHOTO
YYEHOI'0 B Hallly HayKy IpaBa, U IPakJaHCKOrO IIpaBa B 0CO-
OCHHOCTH, HEOLIEHUM.

Co B3rsymamu O.C. Modde MoxkHO coramarhes, MOXKHO
UM CJIeI0BaTh, MOKHO C HUMHU CIIOPHUTH, B JIOOOM cllydae,
OHH JI0 CUX ITOP BBI3bIBAIOT JKUBOW UHTEPEC, a, CIEI0BATEIb-
HO, HAaXOJATCS B IOJIE MPABOBBIX JMCKYCCHUH. DTO MOYKHO
IPOUJUTIOCTPUPOBATh MHOTMMHU INpuMepamu. Hampumep, B
OJTHOM U3 ToclieAHUX BbIcTymieHud mpod.M.CynelimeHoB
noaBepr comHeHuto B3 Modde Ha mpeamer rpaxuaH-
CKOr0 IpaBa, UCKJIIOYAKOUIMNA M3 3TOr0 MpEeAMEeTa JIMYHBIE
HEUMYILIECTBEHHbIE OTHOILIEHUS HE PETYIHPYEMBbIE, a TOIBKO
OXpaHsieMbl€ T'PAKJAHCKUM ITPaBOM.

B cBoe Bpems MeHs oJKynaia OpUriHaIbHOCTBIO U JIO-
TMYECKON yOeIUTENbHOCTBIO €r0 TEOpHUsl MPUYNHHON CBSI3H,
HO B JIaJIbHEHIIEM 51 OT HEE OTKAa3aJCsl B MOJIb3y TEOPUU Be-
POSITHOCTEM.

N.I'pemtHuKOB OTMEYAET, 4TO HOPMATHMBHO-IIOBEAECHYE-
ckast Teopus npaBa O.C.Modde He yuuThIBaeT psii HOBBIX
peanuii, OH He pa3JeNsieT B3I aBTOPa, YTO KallUTaIu3M He
CTPOUTCS], @ BOSHUKAET

$1 Ha3BaJ1 TOJIBKO HECKOJIBKO PEAKIMH Ha Ka3aXCTAHCKUE
paboTel yueHoro. B mupoBom maciitade, 1ymaercs, Uux ro-
pazno OobIIe.

B cBsi3u ¢ majienneM ypoBHs 00111ero 00pa30BaHUs U CHH-
JKEHUEM KaueCTBa IMOITOTOBKHU I0pUInYecKux kaapoB Kazax-
CTaH JIMIIWJICA BO3MOXXHOCTU TFOTOBHUTH CIIELIUAIMCTOB BbI-
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COKOT0 KJIacca, MOTYIIMX OTBEYaTh Ha NEPENOBbIC 3aIPOCHI
BPEMEHH, B TOM YHCJIE ITOCTABJICHHbIE B TIOCJIEIHUX TPydax
Hodde. B Kazaxcrane HeocTaTOuHO HAyYHBIX CHII, CTIOCO0-
HBIX OXBAaTUTh M PA3BUTh B3IVISAbl YUYEHOTO, OCOOEHHO 3TO
KacaeTcs BOIMPOCOB OOIIEH TEOpUH MpaBa U IPa)kKIaHCKOTO
npasa. OcTaércs HaesAThCs, YTO 3TO BPEMEHHOE SIBJICHHE.

[Toptper O.C. OGyner HEeNmoaHBIM, €CIM K HEMy He Oymy
n00aBJIEHbI XOTsI Obl HEKOTOPBIE YEPThl AKUBOTO YEJIOBEKA C
ero sMonusiMu. MHe J10Be10Ch HaOMIOIaTh 3TH YE€PThl, 371ECh
B AMmepuke. Hanpumep, BojiHE €CTECTBEHHYIO HOCTAJIBIHIO
1o npouwiol xu3Hu B JleHuHrpazae. Y Hero He ObLIO HO-
CTaJIbI'UU IO COBETCKUM TOCYJapCTBEHHBIM Mpa3IHUKAM, 32
uckimouenreM JHs [1obenpl, 60- eTues KOTOpPOH OH OYeHb
KJaJ1, HE JI0’KMB JI0 3TOTO JIHA BCEro ouH Mecsl. Ho nnorna
BAPYT TOCKOBAJI [10 HEOKUJAAHHBIM BEIllaM: HAIIPUMED, C Ha-
CIaKJICHUEM BCIIOMHUHAJ PYCCKYIO €11y, B TOM UHUCJE CeJe/l-
Ky C KapTOLIKOM, KOTOPYIO €My MHOIJIA Y/1aBAJIOCh KYIIUTh B
pycckoMm marasuse. JKenas 10CTaBUTh yAOBOJIBCTBUE YUUTE-
JI10, 51 CEJ1 HA TAKCU U HECKOJIBKO YaCOB MCKaJ 3TOT PyCCKUMN
marasuH. Korna g 3amén u cnpocui, eCTh JIU y Bac Celeka,
TO TIOJY4YMJI OTBET: a BbI Oyzere 6pars? OTBET TOBOPUI caM
3a ce0s - ITO pycckuit MarazuH. [10ToOM MBI ¢ HacIaXXIeHuEM
32 Ka3aXCTAHCKUM KOHBSIKOM M €r0 BOCIIOMUHAHUSIMHU YIIO-
TpeOMIH 3Ty celeqiKy ¢ KapToikoit. [Ipuuém oH ¢ ocyxe-
HUEM CMOTpEN Ha CyHpyry U JOMpaOOTHUILY, CUMUTABIIHX,
YTO KOHBSIK BPEJICH Mpu quadere, a y Hero Obuia pa3paborana
TEOpHs O MOJb3€ ITOr0 HAIMTKA.

OTtnenbHbIE 3apUCOBKU OH JlaBaj C OOJBIIMM YIOBOJIb-
CTBUEM M IIE€PECKA3BIBAIl C FOMOPOM, U MBI CETO/IHS UX BOC-
MIPOU3BOJUM Iiepen cryaeHTamu. Hanpumep, CTyneHTHI Xo-
pOILIO YCBaMBAIOT HOPMY O HEOOXOJUMOCTH BCTPEYHOIO
YAOBJIETBOPEHHUSI JIJIs1 3aKJIIOYEHUSI JOTOBOpPAa HA OCHOBE €ro
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pacckaza. OgHax bl OH IIEN ¢ KOJUIEror B1oias HeBbl 1 BcTpe-
TUJI CBOUX CTYAEHTOB, TPOMKO XOXOTaBIIUX HaJ KHUTOH. OH
yBuzaen y Hux B pykax 'K u copocun o mpuumnHe cmexa.
«51 3Haw», cKazall OH, «KOJEKC HAU3yCThb M HE BHXKY TaM
HU4ero cMmemHoro». «Hy kak »ke», BOCKIMKHYIA JI€ByLIKa,
3aJIMBAsACh OT CMEXA, «CMOTPUTE, KAKON MHTEPECHBIN CMBICI
crarbu 144 I'K: He mpenocTaBUBIIMI YIOBIETBOPEHUSI HE
BIIpaBe MPETEHI0BaTh Ha IMOJyYEHHE BCTPEYHOTO Y/IOBJIET-
BOPEHUS».

[IpenaBasich BOCIIOMMHAHUSAM O OJTU3KOM YEJIOBEKE, BCET-
J1a clieAyeT MOMHUTh O TOM, YTO €CTh ONACHOCTh 3aTMUTH
MEJIKMMHU YaCTHBIMM, MHJIBIMU CEpJLY JeTalsiMU MacuTad
ero nuyHocTu. M 1abbl n36exkaTh 3TOM OMAaCHOCTH, S BO3bMY
Ha ce0st CMEJIOCTh JaTh OOIIYI0 OLEHKY Hay4HOU JeATeIbHO-
ctu npodeccopa Nodde. Ero BHymuTEIbHBIE YMCTBECHHBIE
MOCTPOEHHUS U CETOJHSI COXPAHSIOT cBOe 3HaueHue. Heos-
MOKHO BCTPETUTH MyOiukanuu kak B Kazaxcrane, Tak u Ha
BCEM IOCTCOBETCKOM IPOCTPAHCTBE, MO OOIIMM IOJIOXKe-
HUSIM TPakJIaHCKOTO IpaBa, B KOTOPBIX Obl OTCYTCTBOBAJIU
cceuiku Ha pabotel O.C.Nodde.

MHorue 3Hal0T 3HaMEHUTYI0 OMOJICHCKYIO MBICITb: «BXx0-
JAUTEe TECHbIMM BpaTamMM, IOTOMY YTO INIMPOKHM BpaTra u
NPOCTPaHEeH NMYyTh, BeAylue B NOrudeab, 1 MHOTHE UAYT
HMH; I0TOMY YTO TeCHbI BPaTa M Y30K NyTh, Beaylue B
KM3Hb, 1 HEMHOT'HE HAXOAAT UX».

HeoObl4aitHO y30K M TpyldeH MyTh K HAyYHBIM BEpIIH-
HaM, HO MOJJIMHHBIA TaJIaHT HE MOXKET YKJIOHUTHCS OT JaH-
HOTO CyaIb00# (TTpUPOI0i) TpeTHA3HAYCHUS IPOOUPATHCSI 110
stoMy nyTtu. Onumnuan ColOMOHOBUY AOCTOMHO €ro Mpeo-
JI0JIEJI, U €r0 YYEHUKaM U MTOCJIEeI0BATENSAM OCTAETCS TOIBKO
TOPJUTHCS TAKUM YUUTEIIEM.
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A.DIDENKO

THE HERITAGE OF PROFESSOR OLYMPIAD IOFFE'S
SCHOLARSHIP IN MODERN KAZAKHSTAN!

On the Centenary of his Birth

General assessments of the heritage of Olympiad loffe
as an outstanding scholar are given in a number of
important publications, among which I would name those of
Yuri Tolstoy, Aleksandr Makovsky, Yuri Basin, Aleksandr
Sergeev, and Konstantin Lebedev. I will limit my notes to the
last decade of Professor. loffe’s scholarly activity.

Why did I decide to describe just this period? Perhaps
not everyone knows that when O.S. loffe completed the
book Pre-Soviet, Soviet and Post-Soviet Russia for his 75th
birthday, he announced that it marked the completion of his
scholarly career. But, thanks to the persistence of his Kazakh
friends, this did not happen, and he wrote more than a dozen
works after that.

It is flattering to note that he has been linked most closely
with Kazakhstan school of civil law theory. Since he was

1 Translated from Russian by Z. Henkin (loffe), with editing by Prof. P. Maggs
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a very dynamic person by nature, he willingly accepted
invitations to various scholarly events held in the Republic
of Kazakhstan. Numerous visits to the Republic, in addition
to purely friendly meetings, were linked to his participation
in dissertation defenses, in discussions of the Leningrad
textbooks on civil law, and talks at conferences. He repeatedly
spoke at conferences in Alma-Ata in the discussion of
textbooks, and was published in the Scholarly Papers of the
Faculty of Law of Kazakh State University. All of it was the
result of close personal friendship with Professor Yuri Basin,
a World War II veteran, who was head of the Department
of Civil Law of the Kazakh State University. During his
visits, Professor loffe willingly responded to requests from
colleagues to hold meetings with students and teachers. All
this definitely had a positive influence on the strengthening
and development of Kazakhstan’s civil law and the formation
of local scholars.

Professor loffe published works in Kazakhstan during the
Soviet period. One can mention his participation in the first in
the Soviet-era article-by-article commentary on Kazakhstan’s
Civil Code and Code of Laws on Marriage and Family, and
his joint article with Professor Krasavchikov disputing the
theories of some Soviet scholars who argued for separating
“economic law” from civil law.

It is well known that after his dismissal from Leningrad
State University, expulsion from the Communist party, and
emigration, the reference to his works in the Soviet Union
were forbidden. The wave of anti-Semitism did not reach
Kazakhstan, and there were no such consequences of that
vile phenomenon as a ban on references to Professor loffe’s
works in scholarly discussions. In Kazakhstan even after
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his emigration articles were written and dissertations were
defended with references to his works.

I would like to mention that all of his works of the post-
Soviet period written in Russian were first published in
Kazakhstan. I would also like to draw your attention to the fact
that in the works republished in Alma-Ata by Professor loffe
on the history of civil thought and causality as a condition of
civil liability, the author made numerous editorial changes
that freed the text from the outdated ideological clichés,
details that are of little interest to the modern reader.

I am sure that a scholar of his level would take a worthy
place in most of the historical expanses of the legal universe,
being in the galaxy of associates of Justinian, Napoleon,
Speransky. But unlike the famous predecessors, whose works
were to some extent based on the scholarship and practical
experience of previous generations of scholars and lawyers,
his generation had to deal with completely new challenges
and answer the unusual questions about the patterns of unique
social formation - socialist, and then in post-Soviet period
about the nature and features of an unclear social system. It
was quite obvious that new wine could not be poured into old
wineskins. It was necessary to propose not just non-standard
solutions and to put forward extraordinary ideas, but to set
new tasks and offer solutions unknown to existing studies.
On all these unexplored paths Professor loffe was in the
forefront.

It was not easy to continue his scientific activity after
emigration at his age in a different scientific environment,
with linguistic problems. During our high school and student
years we were often told about the genius of Marx and were
given as an example that he learned Russian at the age of 50.
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Ioffe learned English at the age of 60. It was not easy. By
the way, he spoke several foreign languages, but he began
to study English after leaving the University and before
emigrating. When he thought that he had mastered the basics
of the language, he invited a friend, an English teacher, to test
his knowledge. She listened and said that such a language
did not exist in nature. But he overcame the difficulty and
mastered the language , with the friendly support of American
colleagues, about which he spoke repeatedly. He wrote a
number of monographs in English in collaboration with his
friend and former student, Peter Maggs.

The interests of the scholar went beyond the usual
boundaries of civil law. Almost fifty years ago he wrote a
number of works on the general theory of law. The most
significant of these was the book published in 1961 in
collaboration with Mikhail Shargorodsky and highly
regarded by jurists: Questions of the Theory of Law, as well
as a two-volume collective work General Theory of State and
Law (1961, 1968-1974.) ... loffe’s last works, published in
Kazakhstan, were also devoted to general issues of law and
protection of the legitimate interests of individuals in pre-
revolutionary, revolutionary, Soviet ,and post-Soviet Russia,
the concept of law, law ideology.

Before naming the works published in Kazakhstan, I will
say a few words about their preparation for publication. The
manuscript formatting process was challenging. Professor
Ioffe did not use computer technology and sent me articles by
mail in handwritten form. The handwriting was not always
legible; it was necessary to reconcile the text again via mail.

I am still carefully keeping these manuscripts in his fliting
handwriting.
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In the issues of the Kazakh series Civil Legislation.
Articles. Comments. Practical Issues the following loffe’s
works of his were published:

“The concept of law and its types”;

“Private law and public law”;

“Ideology of law”;

“On commercial law (theory and practice)”;

“The Institution of boyfriends and girlfriends”;

“Review of Yuri Basin’s article: ‘The question of the
concept of property rights’ «;

“My teachers”;

The first part of the work «Russia pre-Soviet, Soviet and
post-Soviety ;

“Causality as a condition of responsibility”;

“About funny and unusual” ;

“About the update of the methodology of jurisprudence*;

“Law and behavior” .

His work «Reflections on Law» was published as a
separate brochure. He also published sections of the book
Course of Lectures on Civil Law. We could also add Professor
loffe’s reflections on reforming the post-Soviet society, which
are set out in my article «Separations and Meetings».

The works listed above put forward new concepts of law,
of non-unlawfulness of laws, the nature of property law, etc.;
they developed his older views into new ones.

As can be seen from the titles, the range of the author’s
interests was wide: from memoirs to purely theoretical
reflections. His stories, published in Kazakhstan, about
colleagues and scientists with whom fate confronted him, not
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only created living images of these people, but emphasized
the subtle features of their work.

In the United States, Professor Ioffe remained a Russian
jurist. Almost all of his works published abroad were devoted
to the evaluation, development. and the problems of the
Russian law. No wonder, the famous scholar, Professor Sergei
Alekseev, in an American publication called Olympiad loffe
the pride of the Russian legal thought. Another recognition of
the merits of his work is the publication of his main works in
the series «Classics of Russian Civil Lawy». Two years ago, a
postage stamp with a portrait of O.S. loffe was issued in the
series “Outstanding Lawyers of Russia.” We celebrated this
event at our law school.

For those who knew him, there is no need to remind about
the brilliant oratorical gifts of the scientist. Tape recordings of
some of his presentations in Alma-Ata have been preserved.
Along with purely literary skill, they always demonstrate the
depth of thought and the logical refinement of the judgments
of the lecturer, who perfectly mastered the art of polemics
with the deep respect for the opponent. Professor loffe was
endowed with many talents; he was well versed in music and
literature. He had a great sense of humor. Perhaps it was this
polyphony of talents that enhanced his scholarship.

In modern teaching activity, we often have to resort to
the concepts put forward by O.S. Ioffe. Here’s one example.

My students and I considered the following situation.
Recently, near Alma-Ata, a plane crashed with casualties.
The air carrier wanted to pass part of the losses onto the
owner of the illegal building into which the plane crashed,
arguing that if this building had not existed, the damage
would have been less. The discussion was based mainly on
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Ioffe’s doctrine of causality as a condition of responsibility.
He divided the circumstances that led to the result into those
creating a concrete possibility of the result and an abstract
one, and only the former circumstance could serve as a basis
for responsibility from the point of view of causality.

The students, I think, came to the correct conclusion about
the inadmissibility of the responsibility of the building’s
owner. But the main thing is still not the conclusion, but the
involvement in the resolution of the situation of the legal
theory advanced by Professor loffe almost 70 years ago. As
we can see, it still works today.

The ways of the influence of a prominent personality
on others are complicated and bizarre/ It is difficult, for
example, with firm confidence to call any scholar a direct
successor of Professor loffe’s theories. But his ideas fell on
fertile ground, and for some encountering them, they were
the impetus for development of research abilities, others
were sent on a scholarly path; others were helped in defining
the scope of their research scientific interests and enhancing
the methodology of solving practical problems.

His work, ideas, concepts, now as before, attract the
most rapt attention of all those involved in legal thought. The
contribution of this famous scholar to law in general, and to
civil law in particular, is invaluable.

One can agree with loffe’s views, follow them or argue
with them. In any case, they still evoke the vivid interest and
therefore belong to the realm of legal discussions.

This can be illustrated by many examples. For instance,
in one of his most recent speeches Prof. Maidan Suleimenov
questioned loffe’s view on the subject of civil law, which
excludes from this subject personal non-property relations
not regulated, but only protected by civil law.
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At some point I was captivated by the originality and
logical convincingness of his theory of causality, but later I
abandoned it in favor of the theory of probabilities..

Igor Greshnikov argues that the normative-behavioral
theory of law of O.S. loffe does not take into account a
number of new realities; he does not share the author’s view
that capitalism is not being built, but arises.

[ have named but a few reactions and only to Kazakhstani
works. I think there are many more on a world scale.

Due to the drop in the level of general education and
the decline in the quality of training of legal personnel,
Kazakhstan has lost the opportunity to train high-class
specialists who can respond to the advanced demands of the
time, including those presented in the loffe’s latest works.

In Kazakhstan, there are not enough scholarly forces
capable of embracing and developing loffe’s views, especially
when it comes to issues of general theory of law and civil
law. Let us hope that this is a temporary phenomenon.

My portrait would be incomplete if at least some of the
features of a living person with his emotions are not added
to it. I happened to observe these features here in America.
For example, a completely natural nostalgia for a past life in
Leningrad. He had no nostalgia for Soviet public holidays,
with the exception of the Victory Day, the 60th anniversary
of which he was looking forward to but died only one month
before that day. But sometimes he suddenly yearned for
unexpected things. So, with pleasure he recalled Russian
food, including herring and potatoes, which he sometimes
managed to buy in a Russian store. Wanting to please my
teacher, I took a taxi and spent several hours looking for this
Russian store. When I went in and asked if they had herring,
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I got the classic Russian response: “Will you take it?” The
answer spoke for itself — this was a Russian store. Then we
enjoyed this herring with potatoes over Kazakh cognac and
his memories. Morcover, he looked with condemnation at
his wife and his housekeeper, who believed that cognac was
harmful for diabetics, but he had developed a theory about
the benefits of this drink.

He gave individual sketches with great pleasure and retold
them with humor, and even today we reproduce them to our
students. For example, students learn well the norm about the
need for reciprocal satisfaction to conclude a contract based
on his story. One day he was walking with a colleague along
the Neva river and met his students laughing loudly over the
book. He saw The Civil Code in their hands and asked about
the reason for the laughter. “I know it” he said, “by heart,
and I don’t see anything funny there.” “Well, of course,” the
girl exclaimed, bursting into laughter, “Look at an interesting
meaning of the Article 144 of the Civil Code: he who did
not grant satisfaction has no right for a claim to receive the
counter-satisfaction.”

Remembering a close friend one should always be aware
of the danger of eclipsing his personality by a mass of small
details dear to one’s heart.

To avoid this danger I will take the liberty of giving a
general assessment of the scientific activity of Professor
Ioffe. His impressive mental constructions still retain their
significance today. It is impossible to find publications both in
Kazakhstan and throughout the post-Soviet space on general
provisions of civil law, in which there would be no references
to his works.
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Many people know the famous Biblical admonition:
“Enter ye in at the strait gate: for wide is the gate, and
broad is the way, that leadeth to destruction, and many
there be which go in thereat: Because strait is the gate,
and narrow is the way, which leadeth unto life, and few
there be that find it.”

The path to scholarly heights is unusually narrow and
difficult, but a genuine talent cannot deviate from the destiny
given by fate (or nature) to make its way along this path.
Olimpiad Ioffe overcame all the difficulties with dignity,
and his students and followers can only be proud of such a
teacher.
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